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7) D Claim(s) 23 is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 
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Response to Arguments 

Applicant's arguments filed July 30, 2007 have been fully considered and are persuasive 
with regard to Narcisco et al. However, a review of previous arguments in light of KSR [127 S 
Ct. at 1739] finds those previous arguments not persuasive and rejections based on Lerner et 
al. in view of Altshuler et al. are restated herein. 

See KSR [127 S Ct. at 1739] (The combination of familiar elements according to known 
methods is likely to be obvious when it does no more than yield predictable results.')" 

If a person of ordinary skill can implement a predictable variation, §103 likely bars its 
patentability. For the same reason, if a technique has been used to improve one device, and a 
person of ordinary skill in the art would recognize that it would improve similar devices in the 
same way, using the technique is obvious unless its actual application is beyond his or her skill. 
Sakraida and Anderson's-Black Rock are illustrative. A court must ask whether the 
improvement is more than the predictable use of prior art elements according to their 
established functions (KSR [127 S Ct. at 1739]). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 

claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 

claims was commonly owned at the time any inventions covered therein were made absent any 

evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
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the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 1 03(c) 
and potential 35 U.S.C: 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 1, 2, 4-8, 10-14, 19-21 and 56-72 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent 5,300,097 to Lemer et al. in view of U.S. Patent 6,273,884 to 
Altshuler et al. Lerner et al. teach a handheld device for treating a skin condition with optical 
fiber protuberances for contacting the skin and an optical source (Fig. 2, # 40) positioned to 
provide radiation via the fiber optics. The optical fibers are interpreted as forming a brush. The 
fibers are capable of providing force to the skin. The optical source is a tungsten or mercury 
discharge lamp (Col. 2, lines 40-41) mounted in the applicator head (Fig. 2) and inherently must 
have a socket for mounting, the socket inherently drawing heat away from the source into the 
head and handle. Lerner et al. disclose two different wavelengths (Fig. 4B, switch for UVA or 
UVB) and the source is controlled by a timer with no disclosed pulsing, making the radiation 
continuous. Lerner et al. do not teach an array or the a total internal reflecting mechanism to 
allow treatment only when in contact with tissue. Altshuler et al. teach an apparatus for using 
optical radiation to treat dermatological conditions that includes a light delivery mechanism 
which normally has total internal reflection so that light or other radiation entering the lens is 
reflected through the lens, however, when the lens is in contact with the patient's skin, the total 
internal reflection at the skin-contacting surface is broken due to the change of index of 
refraction at this surface so that light energy is emitted from the lens into the patient's skin (Col. 
16, lines 20-29). Altshuler et al. also discloses the use of multiple diodes as sources for 
individual optical channels (Col. 15, lines 45-50). The multiple diode sources are interpreted as 
an semiconductor array. It would have been obvious to one having ordinary skill in the art at the 
time the invention was made to use the internal reflecting mechanism and diode array as taught 
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by Altshuler et al. in the invention of Lerner et al. to contain the radiation when not in contact 
with skin as a safety feature as suggested by Altshuler et al. 

Regarding claims 6 and 7, Lerner et al. disclose the radiation provided may be from 1-10 
mW/cm2 or from 30-1 000 mw/cm2 (Col. 2, lines 47-49). 

Regarding claim 13, the source is controlled by a timer with no disclosed pulsing, making 
the radiation continuous. 

Regarding claims 19-20, the source is within the handheld unit (Fig. 2). 

Regarding claims 66 and 67, the selection of the treatment radiation sources is 
considered an obvious design choice of a skilled artesian. 

Claim 16 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent 
5,300,097 to Lerner et al. in view of U.S. Patent 6,273,884 to Altshuler et al. as applied to claim 
1 above and further in view of U.S. Patent 6,572,637 to Yamazaki et al. Lerner et al. and 
Altshuler et al. are discussed above, but do not teach a contact detection means. Yamazaki et 
al. disclose a handheld laser skin treatment device with a laser diode projecting radiation 
through a cylindrical adjuster that includes a microswitch responsive to adjuster's touching the 
skin for making the electric power supply to turn on, and responsive to adjuster's leaving the 
skin for making the electric power supply to turn off (Col. 3, lines 24-27). It would have been 
obvious to one skilled in the art to include the contact detector as taught by Yamazaki et al. in 
the invention of Lerner et al. in view of Altshuler et al. as an additional safety against spurious 
radiation. U.S. Patent 5,133,102 to Sakuma discloses an alternative contact sensor further 
substantiating the obviousness of such detection in the art. 

Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent 
5,300,097 to Lerner et al. in view of U.S. Patent 6,273,884 to Altshuler et al. as applied to claim 
1 above and further in view of U.S. Patent 5,445,608 to Chen et al. Lerner et al. and Altshuler 
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et al. are discussed above, but do not teach a means for application of a treatment agent. Chen 
et al. teach a device that provides for the delivery of an agent to the treatment site concurrent 
with radiation (Fig. 16A). It would have been obvious to one skilled in the art to use the agent 
delivery as taught by Chen in the invention of Lerner et al. in view of Altshuler et al. as the use 
photosensitizers are well known to a skilled artesian as would be the various methodologies for 
delivery of a photosensitizer; i.e. systemic, direct, etc. 

Claims 1, 2, 4, 5, 8, 10-14, 19, 20, 22 and 56-72 are rejected under 35 U.S.C. 103(a) as 

being unpatentable over 
German Patent G 91 02 
407.2 to Mink in view of U.S. 
Patent 6,273,884 to 
Altshuler et al. Mink 
discloses a hairbrush for 
delivery of optical radiation 
via light guides, each guide 
having a laser diode as its 
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source (Fig. 1 , # 20). The multiple diodes are an array. A cooling radiator (Fig. 2, # 24) acts as 
a heat sink for the radiation sources. The light conductors are interpreted as bristles of a brush 
and are capable of providing a compressive force during use. Mink does not teach total internal 
reflection. Altshuler et al. teach total internal reflection, as discussed above. It would have 
been obvious to one skilled in the art to use total internal reflection as taught by Altshuler et al. ' 
in the invention of Mink as a safety precaution to prevent stray radiation from reaching an 
unintended target. 
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Regarding claims 12, 59, 60, 66 and 67, laser diodes are well known in the art to be 
available in a wide range of wavelengths and intensities. It would have been obvious to one 
skilled in the art to select one or more wavelengths and/or intensities as appropriate for the 
desired treatment. 

Regarding claim 13, Mink is silent regarding the operation of the diodes, however, a 
skilled artesian would select continuous or pulsed mode as is well known in the art. 

Regarding claims 56, 62 and 69, the reflection of radiation is an inherent property of the 
total internal reflection concept. 

Claims 6 and 7 are rejected under 35 U.S.C. 103(a) as being unpatentable over German 
Patent G 91 02 407.2 to Mink in view of U.S. Patent 6,273,884 to Altshuler et al. as applied to 
claim 1 above and further in view of U.S. Patent 5,300,097 to Lerner et al. Mink and Altshuler et 
al. are discussed above, but do not teach specific intensity. Lerner et al. disclose the radiation 
provided may be from 1-10 mW/cm2 or from 30-1000 mw/cm2 (Col. 2, lines 47-49). It would 
have been obvious to one skilled in the art to use the intensities as taught by Lerner et al. in the 
invention of Mink in view of Altshuler et al. as the selection of the treatment intensities is based 
on the intended treatment and a skilled artesian would select the power as appropriate. 

Claim 16 is rejected under 35 U.S.C. 103(a) as being unpatentable over German Patent 
G 91 02 407.2 to Mink in view of U.S. Patent 6,273,884 to Altshuler et al. as applied to claim 1 
above and further in view of U.S. Patent 6,572,637 to Yamazaki et al. Mink and Altshuler et al. 
are discussed above, but do not teach a contact detection means. Yamazaki et al. disclose a 
handheld laser skin treatment device with a laser diode projecting radiation through a cylindrical 
adjuster that includes a microswitch responsive to adjuster's touching the skin for making the 
electric power supply to turn on, and responsive to adjuster's leaving the skin for making the 
electric power supply to turn off (Col. 3, lines 24-27). It would have been obvious to one skilled 
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in the art to include the contact detector as taught by Yamazaki et al. in the invention of Mink in 
view of Altshuler et al. as an additional safety against spurious radiation. U.S. Patent 5,133,102 
to Sakuma discloses an alternative contact sensor further substantiating the obviousness of 
such detection in the art. 

Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over German Patent 
G 91 02 407.2 to Mink in view of U.S. Patent 6,273,884 to Altshuler et al. as applied to claim 1 
above and further in view of U.S. Patent 5,445,608 to Chen et al. Chen et al. teach a device 
that provides for the delivery of an agent to the treatment site concurrent with radiation (Fig. 
16A). It would have been obvious to one skilled in the art to use the agent delivery as taught by 
Chen in the invention of Mink in view of Altshuler et al. as the use photosensitizers are well 
known to a skilled artesian as would be the various methodologies for delivery of a 
photosensitizer; i.e. systemic, direct, etc. 

Allowable Subject Matter 

Claims 15 and 73 are allowed. 

Claim 23 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time policy as 
set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing date 
of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Henry M. Johnson, III whose telephone number is (571) 272-4768. The 
examiner can normally be reached on Monday through Friday from 6:00 AM to 3:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Linda C. Dvorak can be reached on (571) 272-4764. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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